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CHARLES WOLFINGER

Attorney at Law

4655 Cass  St   Ste 314                                                                     Tel  858  272  8115  

San Diego  CA    92109                                                                      Fax 858  270  3960

                                                                                                           cwolfinger@usa.net
RESUME

Current employment

    Sole practitioner (1982-present): representing low income 

    workers, community organizations, and others in complex 

    state and federal court litigation, including sixteen 

    certified class actions

    Main practice areas: low-income health and welfare programs 

    (Medi-Cal, In-Home Supportive Services (IHSS)) and public 

    access to state and local government records and meetings 


State bars and federal courts
    Illinois (1972) 

    California (1975)

    U.S. District Court           Northern District of Illinois,

                                  Central and Southern Districts                 

                                  of California 

    U.S. Court of Appeals          Fifth and Ninth Circuits        

United States Supreme Court

Background  

     Haverford College B.A. (1967)

     United States Army (1967-69) - interpreter (West Germany),     

     combat medic (Vietnam)               

     University of Chicago Law School J.D. (1972) 

Representative IHSS cases: 

    Tyler v. Anderson (1999)

    Statewide class action that invalidated state agency 

    policy denying range of motion exercises as paramedical    

    services in IHSS program and ordered full back wages to    

    IHSS provider class.  

    Reported: Sacramento Superior Court (SC) Judgment (1999); 

    California Department of Social Services (CDSS) regulations, 

    Manual of Policies and Procedures (MPP) § 50-026; CDSS All-

    County Information Notice (ACIN) Nos. I-99-99 (1999), I-121-   

    00 (2000), I-01-01, I-08-01 (2001), I-36-03 (2003)   

    (http://www.dss.cahwnet.gov). 

Garrett v. Anderson (1998)

Invalidated state agency policy that denied protective supervision under the IHSS program to children below some minimum age (5-14) and mandating assessment procedures for children.  

Reported: San Diego SC Judgment (1998); CDSS All-County Letter (ACL) No. 98-87 (1998) (http://www.dss.cahwnet.gov). 

Arp v. Anderson (1998)

Invalidated state agency policy that denied IHSS to persons receiving services from regional centers under the Lanterman Developmental Disabilities Services Act.  

Reported: San Diego SC Judgment (1998); CDSS ACL No. 98-53 (1998) (http://www.dss.cahwnet.gov). 

Marshall v. McMahon (1993) 

Statewide class action that upheld state regulation denying IHSS protective supervision to recipients needing it for their physical impairments. 

Reported: 17 Cal.App.4th 1841 (1993) 
Welfare Rights Org. v. McMahon (1988)

Statewide class action that required CDSS to implement 1983 legislation requiring payment to spouse providers for protective supervision and medical transportation and ordered full back wages to IHSS spouse provider class.  

Reported: San Diego SC Judgment (1988); CDSS MPP 50-061 (1993); CDSS ACL Nos. 93-02, 93-05 (1993). (http://www.dss.cahwnet.gov). 

    
Miller v. Woods (1983)
Statewide class action that invalidated a state regulation denying payment for protective supervision to providers  living with IHSS recipients, and ordered full back wages to IHSS provider class.  

Reported: 148 Cal.App.3d 862 (1983); Miller I - CDSS MPP 50-018 (1988), CDSS ACL Nos. 88-110, 88-114 (1988), 90-76 (1990), 91-83 (1991), 92-84 (1992); Miller II – CDSS MPP 50-018 (1993), CDSS ACL Nos. 93-01, 93-04, 93-32, 93-56, 93-69 (1993), 94-09, ACIN No. I-43-94 (1994), ACL No. 00-28 (2000) (http://www.dss.cahwnet.gov). 
Kennedy v. Harris (1980)

Statewide class action (federal court) against federal agency to invalidate regulation counting IHSS wages of spouse and parent providers in determining financial eligibility for Supplemental Security Income (SSI) for their spouses and minor children; agency settled by changing regulation to exempt IHSS wages as countable income, and paying retroactive SSI to the recipient class. 

Reported: 87 F.R.D. 372 (S.D. Cal. 1980); U.S. Dept. HHS regulation – 20 C.F.R. Part 416.1201(a)(3) (1991).
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March 6, 2006

(revised) 

TO: Members, San Diego County In-Home 

    Supportive Services Advisory Committee

FM: Charles Wolfinger

RE: Why you should disapprove the County PCSW 

    recommendation for personal care services 

    for ALTCIP health plans 

1.  Background

At your March 10, 2006 meeting, the County staff developing the Acute and Long Term Integration Project (ALTCIP), wants to you approve the recommendation of its Personal Care Services Workgroup (PCSW) on the standards for providing personal care services in any ALTCIP health plan.  The proposed standards are based on requiring people with disabilities, including seniors, who now receive personal care services under the In-Home Supportive Services (IHSS) as a clearly defined legal entitlement, to give up that entitlement in order to enroll in the ALTCIP.    

At your last meeting I asked your permission to provide my analysis of the County PCSW recommendation before you voted on March 10.  You agreed.  
As an attorney I have represented IHSS recipients and providers over the past 30 years in virtually all the major litigation to preserve the statutory entitlement to IHSS program services from reduction or elimination by state agency and county policies and practices. (A list of the IHSS cases is attached to this memo.)  I have participated in drafting and commenting on IHSS legislation and regulations.  I have reviewed most reports over the past 30 years analyzing the IHSS program.  I am familiar with the history and operations of the IHSS program from legislation to state regulations to state and county operations and budgets.  

I attended most of the PCSW meetings and have reviewed the relevant materials posted on the County’s ALCTIP website.   

2.  Summary: You should vote to disapprove the 

    County PCSW recommendation because the County 

    failed to evaluate the coordination option of   

    allowing recipients to enroll in ALTCIP health 

    plans and keep their IHSS services.

A vote to approve the County PCSW recommendation for proposed standards for personal care services in the ALTCIP, is a vote to force IHSS recipients to give up IHSS to enroll in ALTCIP health plans.  Why?  The recommendation is based on having the ALTCIP health care plan decide on the scope and amount of all personal care services.  What is wrong with that option?  The County has failed to evaluate and compare the alternative to giving up the minimum statutory entitlement to IHSS services: allowing IHSS recipients keep their IHSS services as the minimum personal care services and to enroll in the ALTCIP to receive additional personal care services.  Orange and Contra Costa Counties are proposing that option for their ALTCIPs.  

You should vote to disapprove the PCSW recommendation because it is not based on – and you have not been given – a comparison of the cost and program effectiveness of the two options for providing personal care services:

(1) coordinating ALTCIP services with IHSS services by allowing IHSS recipients to enroll in an ALTCIP health plan but keep their IHSS as the minimum floor of personal care services, which may be supplemented by additional services as appropriate; or  

(2) incorporating the IHSS services into the ALTCIP by requiring IHSS recipients to give up their statutory entitlement to certain minimum IHSS personal care services in order to enroll in an ALTCIP health plan.

Despite five years of planning, the County never considered the cost and program effectiveness of allowing IHSS recipients to keep IHSS services as a minimum floor of personal care when enrolling in the ALTCIP (coordination) versus requiring them to give up IHSS services for some unspecified personal care services in the ALTCIP (incorporation). (See Part 3 below.)  The County also refused to allow consideration of the coordination option at the PCSW meetings.  There the discussion was limited to what standards should apply in the incorporation option alone. 

The County has not shown that the ALTCIP health plans would be less cost-effective or fiscally unsound if they coordinated providing additional personal care services with the minimum provided under the IHSS program. (See Part 4 below.)  It has not shown that the IHSS program is not, in its present design, the most cost-effective program providing the minimum necessary personal care services, which persons enrolling in the ALTCIP will still need. (See Part 5 below.)

My analysis is supported by the Governor’s budget for the coming 2006-07 fiscal year.  It prohibits San Diego County from incorporating the IHSS program into any proposed ALTCIP. (See Part 6 below.)   

Without such a comparative analysis from the County and consideration of the two options by an IHSS stakeholder’s group representative of recipients’ interests, you should vote to disapprove it until the County returns with a proposal based on the comparison between coordination and incorporation. (See Part 7 below.)  The bottom line is that the County is asking you to rubber-stamp its incorporation plan for IHSS.  

You do not have enough information about this option to discharge your statutory duty to make an informed vote  to approve the County PCSW recommendation at this time.  
3.  The context of the PCSW recommendation 

    on personal care services for ALTCIP health plans

The PCSW recommendation for personal care services is part of San Diego County’s ALTCIP to develop managed health care plans for people with disabilities including seniors, who now receive Medi-Cal or both Medi-Cal and Medicare (Medi-Cal eligible enrollees) on a fee for service basis.  The purpose of the ALTCIP is to reduce government health care costs by reducing the amount of high cost hospital and nursing care, which it believes are over used under the current fee for service system, and to provide better services.   

3.1 The goals of the ALTCIP are to reduce health care 

    spending and provide better services.

The County’s proposed ALTCIP combines funding for the high cost care with other home and community based care in order to save overall costs and theoretically improve the overall quality of health care.  Its ALTCIP assumes that there will be at least two private health plans competing to provide all the in-home and out of home health care services needed by Medi-Cal eligible enrollees in every area of the County.  

Under the project the State Department of Health Services will pay each plan a fixed fee for each enrolled person, based on the estimated costs of providing services given that person’s needs, using Medi-Cal and Medicare funds that would otherwise be paid to providers on a fee for service basis.  The theory of such “managed care plans” is that they will keep total costs down and make a profit by reducing expensive hospital and nursing care by providing less costly home and community based care.  

3.2 ALTCIP health plans must coordinate their services with other “carve-out” program services.

Contrary to its incorporation plan for IHSS, the County’s ALTCIP will allow people to keep services they now receive from regional centers, specialty mental health care programs, and a host of other programs after enrolling in a managed health care plan.
  The ALTCIP allows those services to be provided outside the plan (called “carve-out” services in the lingo of the health care planners) and be coordinated with services provided by the plans.  People enrolling in a plan will continue to receive these “carve-out” services.

The County never considered treating IHSS as a carve-out service.  Instead it planned to require any IHSS recipients enrolling in an ALTCIP health plan to give up their IHSS services and the methods for assessing their need.  The ALTCIP health plans will receive IHSS funds that would have paid for the IHSS services as part of the total funding available to use for any health care services.  Enrollees lose their statutory entitlement to certain minimum services under the IHSS for whatever personal care services the plan decides are appropriate.  They may be more; they may be less than under the IHSS program.      

3.3 There was no meaningful IHSS recipient   

     participation before selecting the incorporation 

     option.

The County did not convene any workgroup with IHSS recipients to evaluate whether or not IHSS should be coordinated with or incorporated into the ALTCIP.  County documents on its website show that from 1999 to the late October 2005, there was no evaluation of this issue.  The assumption was always that IHSS services and funding should be incorporated into the ALTCIP.  

Despite planning for various aspects of the ALTCIP for over five years, the County only turned its attention to personal care services in October 2005 and then 

limited the workgroup’s discussion to standards for providing personal care services in the plan that requires IHSS recipients to give up IHSS to enroll.  By contrast it met with other groups on carving their

services.

The ALTCIP committees (Advisory Committee, Program Committee) and the various workgroups are dominated by institutional providers, not individual IHSS recipients.  While the Public Authority and UDW participated, the documents do not show they raised the issue of whether to coordinate or incorporate IHSS, much less demanded a comparative evaluation of the options before selecting the incorporation option.  Neither the Public Authority nor UDW represent the specific interests of recipients in receiving IHSS services.  The Public Authority receives substantial funds from the County to screen providers and negotiates with UDW, the providers’ union, over wages.  Finally, the PCSW was also dominated by interests other than those directly representing recipient interests: individual and commercial providers, county employee unions, Public Authority and UDW.

4.  The County never made a comparative evaluation of

    incorporating IHSS into the ALTCIP with 

    coordinating it as a carve-out service.

From the beginning of the ALTCIP planning in 1999, the County never evaluated the financial and programmatic feasibility of coordinating the IHSS program as a carve-out service with the ALTCIP versus incorporating 

it. 

4.1 No evaluation of feasibility of funding ALTCIP health plans under the coordination option

The County has not shown that ALTCIP health plans will not be fiscally viable under the coordination option, i.e., without IHSS funding. 

The Mercer financial report, on which the County heavily relies for the financial feasibility of the ALTCIP, assumes that IHSS funds will be incorporated, 

but does not analyze the feasibility if they are not.
    

The County has not shown any cost savings from eliminating the IHSS program for participants in the plans and so any financial need to add IHSS funding to the plan.  

The main purpose of the ALTCIP is to save overall health care costs spent by current government programs.  The bulk of the expected cost savings should come from reducing costly hospital and nursing home care in favor of less costly home and community based care.  The County claims that the ALTCIP will expand the personal care services beyond those than now available under IHSS with the savings from reducing or avoiding high cost services, not from reducing the cost of the services now provided by the IHSS program.  

4.3  No evaluation of feasibility of coordinating

     IHSS with ATLCIP health plans 

The County has not shown that the ALTCIP health plans cannot coordinate IHSS services as they will regional center services, specialty mental health services, and other carve-out services.  

The County’s ALTCIP health plans will have to coordinate with other health care services, which people will keep after enrolling in a plan.  The County created a “Coordination Of Carve-Out Services Work Group” to determine the best methods of how the ALTCIP plans would coordinate their services with the carve-out services from other programs.  The group developed a set of principles for coordinating such services, but not for IHSS.

The only other counties developing similar projects, Contra Costa and Orange, are carving out IHSS, by coordinating the existing IHSS program services and adding supplemental personal care services as appropriate under their ALTCIPs.

5.  The only available information shows that 

    the IHSS program provides the most cost-effective,

    and minimum necessary personal care services

    to prevent institutionalization.  

The County never evaluated whether the scope of services and assessment system used by the IHSS program is not the most cost-effective, that is, whether it provides the minimum necessary in-home services at the lowest cost to prevent recipients from going to nursing homes or hospitals.  Since the basic purpose of the ALTCIP is to reduce overall health care costs, the County should show the greater cost-effectiveness from incorporating IHSS into the ALTCIP than from coordinating it as a carve-out service.  It has not.

5.1 The IHSS program provides the minimum

necessary services to keep people at home.

The IHSS program, as developed and refined by legislation and regulations over the past 32 years, has proven in study after study to reliably provide the minimum amount of services necessary to keep people with disabilities and seniors at home and out of institutions.  It provides the bare minimum.

The County has not identified a single service authorized by the IHSS program to current IHSS recipients that would not be needed if they enrolled in the proposed ALTCIP.  It repeatedly claimed in the PCSW 

meetings that under the ALTCIP IHSS recipients would receive more personal care services.  But it never said that they would receive less services in lesser amounts than they now receive from the IHSS program.

5.2 The IHSS program reliably assesses the  

     minimum amount of any IHSS service needed.  
The County has not shown that the method for assessing the need for and amount of any IHSS service, is not accurate or overstates the amount of services needed so that incorporation would result in some costs savings.  

The Legislature enacted an assessment system to determine the need for and the amount of any necessary IHSS services in 1987. (Stats.1987, c. 71.)  The California Department of Social Services developed guidelines for assessing need for and amount of any IHSS service. (All-County Information Notice I-61-89      (1989).)  The assessment methodology required by statute and implemented by CDSS guidelines, has been repeatedly tested by outside experts and found completely reliable and valid in identifying what and how much of any service a recipient needs.
  

The County never showed that IHSS recipients generally  receive more IHSS services than they need.  If recipients are receiving the minimum needed personal care services under the IHSS program with a proven record of reliability, what is the justification for 

abandoning it for one that is untested and totally discretionary under the ALTCIP?  Why replicate the IHSS program if persons will need at least same services from the ALTCIP health plan? 

The County claims that the ALTCIP health plans will provide more personal care services than available under the current IHSS program.  Assume it is correct.  Why not keep the IHSS services as a minimum floor and use the ALTCIP fund savings from lower hospitalization and nursing home rates to pay for more personal care services than are authorized by the IHSS program? 

The County claims that the ALTCIP health plans will provide whatever personal care services the enrolled persons need.  Not true.  They will receive what the plan decides they need.  There are no standards for what kind of services they may receive or for assessing what they need or how much they need as under the IHSS program.  The County says these services and standards will be developed later.  Why develop a scope of services and method of assessing the need for them if they duplicate IHSS?  Why not focus only on developing standards and assessment methods for the additional 

services which the County claims will be available under the ALTCIP health plans?

The County has not shown that keeping IHSS services as a floor or minimum amount of personal care services, will not provide a more cost-effective set of services than eliminating them for an undefined scope of services and assessment system not yet devised.  There is no practical reason for reinventing the IHSS program.  It should be coordinated, not incorporated, into ALTCIP health plans.  

6.  The Governor’s budget prohibits the County from 

    incorporating IHSS into its proposed ALTCIP.

The objection I have raised to the County’s incorporation option for IHSS into its proposed ALTCIP, is shared by the Governor.  

The Governor’s proposed budget for 2006-07 prohibits funding for any acute and long-term care integration project which, like San Diego’s, incorporates IHSS into an ALTCIP: 

 The 2005-2006 proposed State Budget included an Acute and Long Term Care Integration (ALTCI) proposal to implement three county-wide pilots in Contra Costa, Orange and San Diego counties.  The ALTCI proposal was not approved primarily because of unresolved issues associated with including the In-Home Supportive Services (IHSS) as health plan covered benefits.  IHSS has been carved out of this year’s proposed pilots and, will instead, be coordinated with health plan benefits.  Coordination will allow IHSS recipients to enroll in an Access Plus Community Choices plan and still receive services through the existing IHSS program and through the IHSS provider(s) of their choice. (Cal. Dept. of Health Services, Access Plus and Access Plus Community Choices, Briefing Paper, Budget Change Proposal MC-26 (2/10/06), 5 [emphasis added].)  

The County PCSW recommendation, premised on incorporating IHSS rather than coordinating it, fails to resolve many issues raised in this memo that underlie the Governor’s budget prohibition. 

7.  This Committee should not vote to approve

    the County PCSW recommendation for personal 

    care services for ALTCIP health plans.

By state law your role is to provide independent advice and recommendations about the IHSS program: 

  Each advisory committee. . .shall provide ongoing advice and recommendations regarding in-home supportive to the county board of supervisors, any administrative body in the county that is related to the delivery and administration of in-home supportive services, and the governing body and administrative 

agency of the public authority, nonprofit consortium, contractor, and public employees. (Welf. & Inst. Code § 12301.4, subd. (a).)

To provide such independent advice, which your vote on the PCSW recommendation is, you need more information from the County on the incorporation versus coordination options for IHSS and the ALTCIP health plans.  Since the Governor’s budget prohibits any incorporation of IHSS into an ALTCIP for the next year (July 1, 2006-June 30, 2007), there is also no practical reason for the County to get your approval now.  

Let the County fairly analyze the alternative to eliminating IHSS for enrollees, convene a stakeholder’s group representative of recipient interests to review it, and then come back to you with that group’s recommendation.  Without it the County is simply asking you to rubber-stamp its incorporation option for IHSS services.  

I urge you to disapprove the County PCSW recommendation. 

Respectfully,

CHARLES WOLFINGER

Encl. 

altcip-sdihssadvisorycom

c: Vickie Molzen, San Diego County AIS

   Bud Sayles, Exec. Director, San Diego Public 

     Authority

� Coordination of Carve-Out Services Work Group: “Developing Performance Standards and Measures for People with Disabilities in Medical”; California Health Care Foundation, Performance Standards for Medi-Cal Managed Care Organizations Serving People with Disabilities and Chronic Conditions (2005), 72 (“Coordination of Carve-Out Services.” (� HYPERLINK "http://www.chcf.org/documents/Medi-CalPerfStandardsRecommendations112205.pdf" �http://www.chcf.org/documents/Medi-CalPerfStandardsRecommendations112205.pdf�)


� Cf. Regional center services, http://www.co.san-diego.ca.us/cnty/cntydepts/health/ais/ltc/


p3index.html.)  





� Mercer Government Human Services Consulting, Report of Key Cost Drivers and Payment Mechanisms for the State of California Long Term Care Integration Project (2005), available at � HYPERLINK "http://www.co.sandiego.ca.us/cnty/" ��http://www.co.sandiego.ca.us/cnty/�


cntydepts/health/ais/ltc.     


�  “Coordination of Carve-Out Services: Results from Work Groups June 23-24, 2005”, available from http://www.co.sandiego.ca.us/cnty/cntydepts/health/ais/ltc.





� Barnes, California’s IHSS Assessment And Authorization Practices: Their Reliability, Validity And Variability (Institute for Social Research, Cal. State University, Sacramento, 1994).





